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discretion, however, must be exercised reasonably and judicially and 
not arbitrarily or capriciously.® If the terms are onerous, or otherwise 
unreasonable, a superior court can interfere with them.” When an ex 
parte decree is set aside on certain conditions and those conditions are 


CHAP. 8] APPEARANCE AND NON-APPEARANCE OF PARTIES 287 


As Rankin, LJ.” stated, “I entirely dissent from the view that, if no 
case is made out under that rule (Rule 13), it is open to the learned Judge 
to enlarge the rule by talking about Section 151.” 

It is submitted that this is the correct view. 


(xxiii) Res judicata 


Where an application for setting aside an ex parte decree is dismissed, 
no fresh application would lie if such dismissal is on merits and rule of 
res judicata will apply. But if the dismissal is for default of the appear- 
ance or circumstances have been changed, a second application would 
be maintainable.” 


(xxiv) Successive applications 
Successive applications are maintainable only if circumstances have 
changed, not otherwise.” 


(xxv) Execution of decree: Effect 


The fact that an ex parte decree has been executed does not disentitle the 
defendant from applying under Rule 13 to get it set aside. If the decree 
is set aside restitution can be ordered.” 

(xxvi) Decree satisfied: Effect*! 

(xxvii) Extent of setting aside ex parte decree 


A peculiar situation, however, arises where an ex parte decree is passed 
i 1 efend tsu. ved to |: 
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of fact and a ground reality. Hence, if on a fair reading, it is possible to 
ascertain what was intended to be conveyed, appellate court should not 
interfere with the decision.” 


9. MATERIALS FOR FRAMING ISSUES: RULE 3 


The court may frame issues from all or any of the following materials: 


(a) allegations made on oath by the parties, or by any persons pre- 
sent on their behalf, or statements made by the pleaders appear- 
ing for the parties; 

(b) allegations made in the pleadings or in answers to interrogato- 
ries; and 

(c) documents produced by the parties.” 


10. OMISSION TO FRAME ISSUES 


Even though it is the duty of the court to frame proper issues, mere 
omission to frame an issue is not necessarily fatal to the suit. Omission 
to frame an issue is an irregularity which may or may not be a material 
one. If such omission affects the disposal of the suit on merits, the case 
must be remanded to the trial court for a fresh trial. On the other hand, 
where the parties went to trial with full knowledge that a particular 
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(iii) Who may administer interrogatories? 


Interrogatories may be administered by one party to a suit to the other 
party. Thus, a plaintiff may administer interrogatories to a defend- 
ant. Likewise, a defendant may administer interrogatories to a plain- 
tiff.° In exceptional cases, a plaintiff may administer interrogatories 
to a co-plaintiff or a defendant may administer interrogatories to a 
co-defendant. 


(iv) Against whom interrogatories may be allowed? 


Generally, interrogatories may be delivered to a party to a suit. Hence, 
interrogatories may be allowed against plaintiff or defendant. 


DD 
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(g) Suit for sale: Rules 4-6 


(i) Preliminary decree.—In a suit for sale, if the plaintiff succeeds, the 
court shall pass a preliminary decree in the aforesaid manner. In case 
of default by the defendant, the plaintiff shall be entitled to apply for a 
final decree directing that the mortgaged property be sold and the sale 
proceeds be applied in payment of amount due to the plaintiff be." 


(ii) Final decree.—Where on or before the day fixed or at any time 
before the confirmation of sale, the defendant makes payment into 
court all amounts due, the court shall on application being made by him 
pass a final decree directing the plaintiff to deliver to the defendant all 
the documents referred to in the preliminary decree, to retransfer the 
mortgaged property and to put the defendant in possession thereof. 

Where the payment has not been made by the defendant, the court 
shall, on an application being made by the plaintiff pass a final decree 
directing sale of mortgaged property.” 

If the net proceeds of such sale are less than the amount due, the 
court may pass a decree for the balance if it is legally recoverable from 
the defendant.’ 


(h) Suit for redemption: Rules 7-9 


(i) Preliminary decree.—In a suit for redemption, if the plaintiff suc- 
ceeds, the court shall pass a preliminary decree in the aforesaid man- 
ner. If the plaintiff does not make the payment, the defendant shall be 
entitled to apply for a final decree that the mortgaged property be sold 
or that the plaintiff be debarred of his right to redeem the mortgaged 
property, depending upon the nature of the mortgage.” 


(ii) Final decree.—Where before a final decree debarring the plaintiff 
of his right to redeem the mortgage has been passed or before the con- 
firmation of a sale, the plaintiff pays all amounts due, the court shall, on 
application being made by him pass a final decree directing the defend- 
ant to deliver to the plaintiff all the documents referred to in the pre- 
liminary decree, to retransfer the mortgaged property and to put the 
aa at 
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and can file an application for execution.” A receiver appointed by 
a court may apply for execution on behalf of the decree-holder.'” An 
insolvent may make such an application before he is adjudicated an 
insolvent.“ An agent of the decree-holder can maintain an application 
for execution. 


3. WHO CANNOT APPLY? 


A person who is neither a decree-holder nor has a right to execute a 
decree cannot apply for execution of decree.' Similarly, a third party or 
a stranger has no right to apply for execution even if he is a beneficiary 
under a compromise.” In absence of transfer of interest by a trustee in 
favour of beneficiary, the latter cannot invoke Section 146 of the Code." 
A receiver appointed by a court may file execution application. But if he 
is dead, his son cannot continue the proceedings.” 


4. AGAINST WHOM EXECUTION 
MAY BE TAKEN OUT? 


Execution may be taken out against the following persons: 
(i) Judgment-debtor.”” 
(ii) Legal representatives of the judgment-debtor, if the judgment- 
debtor is dead.” (They shall, however, be liable to the extent of 
the property of the deceased judgment-debtor which has come 
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A decree may be enforced by delivery of any property specified in 
the decree, by attachment and sale or by sale without attachment of any 
property, or by arrest and detention in civil prison of the judgment- 
debtor or by appointing a receiver, or by effecting partition, or in such 
other manner as the nature of the relief may require. 


2. CHOICE OF MODE OF EXECUTION 


The Code allows more than one mode of execution of decrees.’ As a 
general rule, a decree-holder has an option to choose a particular mode 
for executing and enforcing a decree passed by a competent court in his 
favour.‘ It is for him to decide in which mode he will execute his decree. 
This power, however, is “subject to such conditions and limitations as 
may be prescribed” by the Code.’ It is also subject to the discretion of 
the court. 


2. S. 51; see also Halsbury's Laws of England (4th Edn.) Vol. 17, para 401 at pp. 232-33. 
3. S. 51, reads as under: 
“51. Powers of Court to enforce execution.—Subject to such conditions and limita- 
tions as may be prescribed, the Court may, on the application of the decree-holder, 
order execution of the decree: 
(a) by delivery of any property specifically decreed; 
(b) by attachment and sale or by sale without attachment of any property; 
(c) by arrest and detention in prison for such period not exceeding the period 
specified in Section 58, where arrest and detention is permissible under that 
section; 2 
(d) by appointing a receiver; or 
(e) in such other manner as the nature of the relief granted may require: 
Provided that, where the decree is for the payment of money, execution by 
detention in prison shall not be ordered unless, after giving the judgment-debtor 
an opportunity of showing cause why he should not be committed to prison, the 
Court, for reasons recorded in writing, is satisfied: 
(a) that the judgment-debtor, with the object or effect of obstructing or delaying 
the execution of the decree,: 
(i) is likely to abscond or leave the local limits of the jurisdiction of the 
Court, or 
(ii) has, after the institution of the suit in which the decree was passed, dis- 
honestly transferred, concealed, or removed any part of his property, or 
committed any other act of bad faith in relation to his property, or 
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money to the judgment-debtor because the latter is indebted to the 
garnisher.? 


(c) Illustration 
Suppose A owes rupees 1000 to B and B owes rupees 1000 to C. By a gar- 
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(f) Notice 


Rule 46-A requires a notice to be issued to a garnishee before a gar- 
nishee order is passed against him. If such notice is not issued and 
opportunity of hearing is not afforded before passing an order, the 
order would be null and void. In the eye of the law, there is no existence 
of such an order and any step taken pursuant to or in enforcement of 
such an order would also be void.” 


(g) Effect of payment 


The payment made by the garnishee into the court pursuant to such 
notice shall be treated as a valid discharge to him as against the judg- 
ment-debtor. The Court may direct that such amount may be paid to 
the decree-holder towards the satisfaction of the decree and costs ofthe 
execution.” 


(h) Failure to pay 


Where neither the garnishee makes the payment into the court, as 
ordered, nor appears and shows any cause in answer to the notice, the 
court may order the garnishee to comply with such notice as if such 
order were a decree against him.” 


(i) Costs 


The costs of garnishee proceedings are at the discretion of the court.” 


(j) Appeal 


Orders passed in garnishee proceedings are appealable as “decrees”. 


(k) Wrongful garnishment 
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Service of notice on a judgment-debtor is a fundamental step in exe- 
cution and, unless it is waived, it must be complied with. Absence of 
notice causes irremedial injury to the judgment-debtor and sale with- 
out such notice will be a nullity.* 

It is the duty of the court to ensure that the requirements of Rule 66 
are complied with.’ It is also desirable that every proclamation of sale 
shall be made by beat of drum or other customary mode and a copy of 
the proclamation must be affixed on a conspicuous part of the property 
and of the courthouse and also in the Collector’s Office if the property 
is land paying revenue.’ Such proclamation should also be published 
in the Official Gazette or in a local newspaper, or in both, if the court 
so directs? 

The object of issuing a proclamation is twofold; firstly, it protects the 
interests of the intending purchasers by giving them all material infor- 
mation regarding the property to be sold; and secondly, it protects the 
interests of the judgment-debtor by facilitating the fetching of proper 
market price for his property and by preventing it from being knocked 
down at public auction for a price much below the market price." 

A sale conducted without publication of proclamation is not merely 
an irregularity but a nullity." It is incumbent on the court to be scrupu- 
lous to the extreme. No action of the court or its officer should be such as 
to give rise to the criticism that it was done in a casual manner.” Thus, 
when the sale was notified in the village by beat of drum and people 
started coming thereafter and only five persons participated in the bid 
including the decree-holder, the procedure was held to be illegal." 


(c) Time of sale: Rule 68 


Unless the property ordered to be sold is perishable or the expense of 
keeping it in custody is likely to exceed its value’, no sale without the 
consent in writing of the judgment-debtor can be conducted before fif- 
teen days in case of immovable property and before seven days in case 
of movable property from the date of proclamation in the courthouse.” 


gta vN. 


698 EXECUTION [PART IV 


the mortgage.” This is a mandatory requirement.” When such leave 
is granted to the mortgagee decree-holder, the court shall fix a reserve 
price so that the mortgagee may not take undue advantage by purchas- 
ing the mortgaged property at a lower price and then pursuing other 
remedies to recover the balance of the amount of the decree.* 

(c) Any officer or other person having any duty to perform in con- 
nection with my execution sale, cannot, ae directly or indirectly, 


property, sold 
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these rules, there can be no question of material irregularity in the con- 
duct of the sale. Non-payment of the price on the part of the defaulting purchaser 
renders the sale proceedings as a complete nullity.”” (emphasis supplied) 


(e) Bid by co-owner: Rule 88 


Where property sold is a share of undivided immovable property of 
two or more persons, a co-sharer has a right of pre-emption. The object 
of this provision is to enable co-sharers in the undivided immovable 
property to keep strangers out if they so desire.” 


(f) Setting aside sale: Rules 89-92 


Rules 89 to 92 deal with setting aside of sale. When a property is sold 
in execution of a decree, an application for setting aside sale may be 
made under these provisions by the persons affected and the grounds 
mentioned therein. Such an application has to be made within the pre- 
scribed period of limitation (60 days).” But an application to set aside 
sale of immovable property cannot be made on any other ground not 
covered by Rules 89 to 91.” In other words, the provisions of Rules 89 to 
g1 of Order 21 as to setting aside execution sale are exhaustive. 


(I) On deposit: Rule 89 


(i) Nature and scope.—Rule 89 of Order 21 provides for setting aside 
execution sale on payment of five per cent of purchase price to the auc- 
tion-purchaser and entire amount specified in the proclamation for sale 
to the decree-holder. 


(ii) Object.—Rule 89 deals with the setting aside of sale on the deposit 
of the amount specified in the proclamation of sale. The underlying 
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but for such decree or such part thereof as has been varied or reversed. 
Nor indeed does this duty or jurisdiction arise merely under the said 
section. It is inherent under the general jurisdiction of the court to act 
rightly and fairly according to the circumstances towards all parties 
involv 


Illustration 
(1) A obtains a decree against B and recovers the amount due under the 
decree by execution. Subsequently it is found that B was dead at oe time of 
institution pl the suit. _ decree i is a nullity, a a i 
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5. CONDITIONS 


Before restitution can be ordered under this section, the following three 
conditions must be satisfied:” 


(1) The restitution sought must be in respect of the decree or order 
which had been reversed or varied; 

(2) The party applying for restitution must be entitled to benefit 
under the reversing decree or order; and 

(3) The relief claimed must be properly consequential on the rever- 
sal or variation of the decree or order. 


In other words, (i) there must be an erroneous judgment; (ii) the benefit 
of that erroneous judgment has been received by one party; and (iii) 
the erroneous judgment has been reversed, set aside or modified.” If 
these conditions are satisfied, the court must grant restitution. It is not 
discretionary but obligatory.” 


6. WHO MAY APPLY? 


In order to entitle a person to apply under this section, two conditions 
must be satisfied: 

(a) He must be a party to the decree or order varied or reversed. 

The expression “party” is not confined to mean only a technical party to 
the suit or appeal but includes any beneficiary under the final judgment;* 
and 

(2) He must have become entitled to any benefit by way of restitution or 
otherwise under the reversing decree or order.” Thus, a trespasser cannot 
get restitution.” 

It is, however, not necessary that the decree or order by which the orig- 
inal decree or order is reversed or varied should declare the party's 
rights to restitution. Where the effect of the decree of the appellate court 
is to reverse the decree of the lower court, the party against whom the 
21. Ganesh Parshad v. Adi Hindu Social Service League, AIR 1975 AP 310 at p. 313; 


Gurunath Khandappagouda v. Venkatesh Lingo, AIR 1937 Bom 101 at p. 103; Puni Devi 
y. Jagannath, AIR 1994 Ori 240, i 
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with amendments in judgments, decrees orders 


and in other proceed- 
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